BEFORE THE INDUSTRIAL ACCIDENT BOARD

OF THE STATE OF DELAWARE
GUSTAVO BARRAGAN, )
Employee, g
v. ; Hearing No. 1400007
CIERA STAFFING, LLC. ;
Employer. ;

DECISION ON PETITION TO DETERMINE ADDITIONAL COMPENSATION DUE

Pursuant to due notice of time and place of hearing served on all parties in interest, the
above-stated cause came before the Industrial Accident Board on July 21, 2015, in the Hearing
Room of the Board, New Castle County, Delaware. Pursuant to Del. Code Ann. tit. 19, §

2348(k), the Board required an extension of time to complete the written decision.

PRESENT:
LOWELL L. GROUNDLAND

ROBERT J. MITCHELL
Joan Schneikart, Workers’ Compensation Hearing Officer
APPEARANCES:

Susan D. Ament, Attorney for the Employee

Andrew Carmine, Attorney for the Employer






finger. Before that event he had no prior head injury or treatment, no prior left upper extremity
for finger problem, and no hearing loss.

Following recovery from his work injuries, he continues to experience frequent dizziness
along with pain and pounding in his head up to the level of an 8 on a 10 point scale. He also has
problems hearing and continues with pain in his left ear. He cannot use his left upper extremity
or move his left ring finger. He has difficulty with memory and often forgets how to perform
work procedures and ordinary household activities. He lives with his girlfriend, Maria Benigno,
who helps him with his problems resulting from the work accident. She helped him recuperate
and must remind hirﬁ to take his medications and keep his doctor’ appointments. He cannot
remember the names of his treating doctors. He currently has restrictions to avoid any heavy
lifting and climbing ladders. His job at Ciera has changed and is located at a different site. He
can drive a motor vehicle but limits his driving to back and forth to work.

Following the work accident, Claimant developed various scars from his surgeries, which
embarrass him when others in public ask about them. Claimant exhibited a rounded scar to the
left temporal side of his head extending to above his left ear, which is approximately 7 %4 inches
in length by 1/8 inch in width and light in color compared to the surrounding skin. Claimant also
displayed two scars on his left arm. Scar #1 is on the outside of his left upper extremity between
his hand to his elbow that is approximately 4 % inch in length by 1/16 to1/8 inch in width with
suture marks, which is lighter than the surrounding skin. Scar #2 is on the inside of his left upper
extremity from the wrist to the elbow that is approximately 5 % inches in length by 1/8 inch in
width with irregular suture marks, which is lighter in color and raised from the surrounding skin.
He also showed a v-shaped scar on the ring finger of his left hand that was less than 1/8 inch in

length and slightly lighter in color than the surrounding skin.












Dr. Grossinger has reviewed Dr. Varipapa’s report of March 2015, in which he is unable
to confirm the 21% permanency to the central nervous system. The defense doctor believes he
could not evaluate Claimant's cognitive and psychological function. Instead, it would be
reasonable to have a neuropsychologist with Spanish-language capabilities evaluate Claimant
more fully in this regard. Dr. Grossinger disagrees with this impression based on his reliance on
the AMA Guides.

As to the loss of use to the vestibular system, Dr. Grossinger relied on Chapter 11 of the
AMA Guides. He noted that Claimant had episodic and positional dizziness and hyperacusis,
which is the eighth cranial nerve that sub serves hearing and balance, along with nystagmus and
a positive Nylen-Barany test. In addition, the doctor found the objective ancillary test for
vestibulopathy performed by Dr. William Medford on January 2, 2014, to be abnormally
positive. Given the test results and symptoms, the doctor is confident that Claimant should be
placed into a Class 2 category for vestibular disorders, relying on Table 11-4, AMA Guides, at
page 253. The doctor further assessed Claimant had a 5% impairment of the whole person,
which he converted to an 8% loss of use to the vestibular system using the generic .75 factor.

Dr. Grossinger believes that Claimant's vestibular disorder with intermittent dizziness and
vertigo requires that he use extreme caution with performing any activities at non-stabilized
heights. If he were on a scaffold and turned his head the wrong way, those problems could cause
him to fall.

For the left upper extremity rating, the doctor relied on Chapter 16 of the AMA Guides.
Claimant has diminished strength in the left elbow flexors, extensors, pronators and supinators;
muscle atrophy relating to an elbow fracture; and two scars evincing surgical procedures from

the fractures to the left radius and left ulna. Dr. Eskander performed an open reduction and






proof. The Board is free to accept the testimony of one or the other conflicting medical expert as
long as the substantial evidence requirement is satisfied. Reese v. Home Budget Center, 619
A.2d 907, 910 (Del. 1992); Scarberry v. Chrysler Corp., Del. Super, C.A. 96A-07-003, Herlihy,
J. (Dec. 12, 1996). While it is important to have medical testimony, it is the function of the
Board, and the not the physician, to determine the degree of a claimant’s impairment. See
Turbitt v. Blue Hen Lines, Inc., 711 A. 2d 1214, 1215 (Del. 1998); Poor Richard Inn v. Lister,
420 A.2d 178, 180 (Del. 1980). With regard to this, the Board may use its experience and
expertise as a tool for evaluating the evidence presented. Turbitt, at 1215.

The Board concludes that Claimant sustained a 21% loss of use to the central nervous
system, an 8% loss of use to the vestibular system, and a 14% loss of use to the left upper
extremity, all related to the 2013 work accident. The central nervous system and the vestibular
system are unscheduled losses under Del. Code Ann. tit.19 § 2326(d). However, the Board has
previously provided awards for the brain, the central nervous system and the vestibular system.
Therefore, consistent with Slack v. Raytheon, Del. 1.A.B. #962763 (October 14, 1994), the Board
will use the maximum scale of 300 weeks for such pérmanent injuries. As such, Claimant is
entitled to compensation for sixty-three (63) weeks (21% of 300 weeks) for the loss of use to the
central nervous system and for twenty four (24) weeks (8% of 300 weeks) for the loss of use to
the vestibular system. Permanencies of the upper extremities are scheduled losses under Del.
Code Ann. tit. 19, § 2326(a) in the amount of 250 weeks for a total loss. Therefore, Claimant is
entitled to receive thirty-five (35) weeks of compensation (14% of 250 weeks) for the left upper
extremity permanent impairment.

The Board accepts the expert medical opinion of Dr. Grossinger in this case which is

uncontroverted by any expert medical testimony offered by the employer. Dr. Grossinger is a






past, like going to the movies or listening to music. She must monitor all his medication. She
testified that Dr. Yallamanchili, Claimant's neurosurgeon, told him while he was fully recovered
and neurologically intact, he will likely have headaches for the rest of his life and there was
nothing more that could be done for him.

Although Dr. Grossinger’ s explanation for the left upper extremity permanency, which
he based on the AMA Guides, lacked detail and specificity, as he provided for the brain related
impairments, the Board accepts his estimate for the 14% loss of use given the nature and extent
of Claimant's injuries to the upper extremity resulting from the work accident. Again, the
doctor’s left upper extremity opinion as to permanency is unrebutted by any contrary medical
testimony. The medical history supports Claimant sustained fractures to the left radius, and ulna
for which he underwent an open reduction fixation to both bones, along with a fracture to the left
fourth or ring finger. He continues with weakness, muscle atrophy and loss of range of motion
to the left upper extremity and finger. The Board found Claimant credible that he cannot use his
left upper extremity for work like he did before the work accident and that he cannot move his
left ring finger.

As set forth in the standard provided by the Delaware Supreme Court in Turbitt v. Blue
Hen Lines, cited above, the Board may use its experience and expertise as a tool for evaluating
the evidence presented. In this case, the injury to the left upper extremity was more ordinary and
familiar to the Board in contrast to the brain related problems resulting from the compensable
fall at work. Moreover, there is no authority for the argument that the AMA Guides must be
strictly followed. The Board and the testifying physicians, frequently use the AMA Guides for
what it is: a “guide” to help determine the degree to which a person has lost the use of one or

more body parts. See Re: Smith v. Peninsula Oil & Propane, Del. Super., C.A. No. S11A-11-
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of a disfigurement, which are not amenable to measured calculation, the Board may rely upon its
accumulated experience. Roberts v. Capano Homes, Inc., Del. Super., C.A. No. 99A-03-013,
Del Pesco, J., slip. op. at 6-7 (November 8, 1999).

Claimant seeks a disfigurement award on the basis of surgical scarring to the head and
the left upper extremity and left ring finger. The scars are described as to size, shape and
location in the “Summary of the Evidence” portion of this decision, which is incorporated into
this analysis.

The Board finds the finds the disfigurement from the surgical scar to Claimant's left
temporal head to be plainly visible and offensive in appearance, and Claimant testified that it
causes him social embarrassment. However, the Board noted that Claimant's emotional
discomfort with others noticing the head scar could be diminished if he allowed his hair to grow
out over the scar. He currently sports a Mohawk haircut with very little coverage on the side of
his head.

The Board finds the finds the disfigurements from the surgical scars to Claimant's left
upper extremity to be plainly visible and offensive in appearance and to cause him further
embarrassment. However, the Board found the separate scarring to the left ring finger to be less
than minimal and hardly noticeable.

The Board may award “proper and equitable compensation for serious and permanent
disfigurement to any part of the body up to 150 weeks.” Del. Code Ann. tit. 19, § 2326(f). Ona
scale of 0 to 150 weeks, the Board finds that Claimant is entitled to a total of ten (10) weeks of
disfigurement benefits for the surgical scar to his head; eight (8) weeks of disfigurement benefits

for the surgical scar #1 to his left upper extremity; twelve (12) weeks of disfigurement benefits
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The settlement offer for a 7% permanent impairment to the left upper extremity was not
"equal to or greater" than the 14% amount awarded by the Board. There was no offer of
permanencies for loss of use to the central nervous system or the vestibular system, which were
also awarded by the Board. Therefore, attorney’s fees shall be awarded on the issue of
permanency.

The settlement offer for a total of thirty weeks for disfigurement to the head and left arm
was in fact identical to the total disfigurement benefits of 30 weeks awarded by the Board for
those body parts. Therefore, no attorney’s fees shall be awarded on the issue of disfigurement in
this case.

In determining an award of attorney’s fees, the Board, or hearing officer, must consider
ten factors.’ See General Motors Corp. v. Cox, 304 A.2d 55, 57 (Del. 1973)(applied to 1.A.B.
hearings by Jennings v. Hitchens, 493 A. 2d 307, 310 (Del. Super. 1984)); Thomason v. Temp
Control, Del. Super., C.A. No. 01A-07-009, Witham, J., slip op. at 5 - 6 (May 30, 2002). Itisan
abuse of the Board’s discretion to fail to give consideration to these factors. Thomason at 7.
When claimants seek an award of attorney’s fees, they bear the burden of establishing
entitlement to such an award. Downes v. Phoenix Steel Corp., Del. Super., C.A. No. 99A-03-
006, 1999 WL 458797 at **4, Goldstein, J. (June 21, 1999)(the burden of proof in a workers’
compensation case is on the moving party). Since the Board must consider the Cox factors when

reviewing a request for fees, it follows that claimants must address these factors in their

> The factors to be considered are: (1) the time and labor required, the novelty and difficulty of the questions
involved, and the skill needed to perform the services properly; (2) the likelihood (if apparent to the client) that
acceptance of the employment would preclude other employment by the attorney; (3) the fees customarily charged
in the locality for such services; (4) the amount involved and the results obtained; (5) time limitations imposed by
the client or the circumstances; (6) the nature and length of the professional relationship with the client; (7) the
experience, reputation and ability of the attorney; (8) whether the fee is fixed or contingent; (9) the employer's
ability to pay; and (10) whether fees and expenses have been or will be received from any other source.

15






IT IS SO ORDERED this 3rd day of September, 2015.

INDUSTRIAL ACCIDENT BOARD

/s/Lowell L. Groundland

/s/ Robert J. Mitchell

I hereby certify that the foregoing is a true and correct decision of the Industrial Accident

Board.

oan Schneikart
rkers’ Compensation Hearing Officer

Mailed Date:q A \A
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